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Questionshave arisen about whether aloca enforcing agency hastheauthority
toissue permitsand conduct inspectionson certain federaly regul ated facilitiesand
construction projects.

Direction hasnow been given and agenerd standard hasbeenset. Theloca
enforcing agency isnot ableto require permits, fees, and Certificates of Occupancy
(COs). However, thelocd enforcing agency isableto request congtruction documents
and performinspections. When undertaking an activity that would requireapermit
when undertaken by another entity, upon request, therailroad must provide construction
documentsand must a so provide accessfor ingpections. The project undertaken by
therailroad must also comply with all the technical requirements of the Uniform
Congtruction Code (UCC) and construction documents must be prepared by adesign
professiond licensedinthe State of New Jersey. However, administrativedelaysare
not permitted. Therefore, therailroadisallowed to proceed with the construction
whilethe construction documentsarebeing reviewed. Violations, if found, must be
handled with notices and penalties; stop-work ordersare not permitted.

Thisdirection isaresult of aNew Jersey Supreme Court decision, The
Village of Ridgefield Park v. New York Susguehanna & Western Railway Corp.,
which reconciled the overlapping jurisdictions of the UCC and thefederal railroad.
The case decided the extent to which the Federal I nterstate Commerce Commission
Termination Act preempted State regulation of railroads. Inthiscase, therailroad
had begun congtruction of atrain maintenancefacility intheVillageof Ridgefield Park
without seeking zoning or congtruction permits, or otherwiseinforming themunicipaity
of itsactivities.

The Court determined that Ridgefield Park Villageisableto enforcefire,
hedlth, plumbing, safety, and construction regul ationsthat are gpplicableto thefacility.
TheCourt decided that therailroad may not deny themunicipality accessfor reasonable
ingpection of thefacility. TheCourt aso determined that Ridgefiel d Park isnot permitted
torequiretherailroad to obtain construction permits. Ontheother hand, therailroad
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must notify themunicipaity whenitisundertaking an activity that would requireancther
entity to obtain apermit. To alarge extent, the Court’s decision rested upon the
Federd Surface Trangportation Board' sdetermination of thelimited, preemptiveeffect
of thefederal law.

These samerulesapply at Superfund sites. Thereare no permits, fees, or
COsissued. Thejurisdictionhavingauthority isableto request congtruction documents
and performinspections. When undertaking an activity that would require another
entity to obtain apermit, the entity undertaking the cleanup must provide construction
documentsand accessfor inspections upon request. All construction documents
must be prepared by adesign professional licensed inthe State of New Jersey. The
Superfund mitigationisallowed to proceed while the construction documentsare
being reviewed; administrativedelaysarenot alowed. Violations, if found, must be
handled with notices and penalties; stop-work ordersare not permitted.

For facilitiesthat arefederally owned or leased, the Federal Government
performstheinspections. SeeBulletin No. 93-2, entitled “ L eased Structures,” asto
whenapermitisrequired.
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